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DICKINSON, JUSTICE, FOR THE COURT:
11. In this case, the primary issue presented is the vaidity of a judgment entered by a

chancdlor against a receiver who refused to pay from receivership funds certain unsecured

debt which antedated the receivership.



BACKGROUND FACTSAND PROCEEDINGS

2. Aegis Oxford, owner of property known as The Oxford Mall, decided to cal it quits
Unable to pay its outstanding $6.5 million debt which was secured by virtudly dl of its
property induding rents and accounts receivable, Aegis tendered a deed in lieu of foreclosure
to Lend Lease Asset Management, LP, described by the parties as the “authorized servicer for
LaSdle Bank Nationad Association, a nationa banking association, as trustee for the registered
holders of Chase Commercid Securities Corporation.”  After refusing to accept the deed in
lieu of foreclosure, Lend Lease petitioned the Chancery Court of Lafayette County on April
14, 2003, for the gppointment of a receiver “for Aegis Oxford, L.L.C.” Aegis filed a Consent
to Appointment of Receiver for “the Oxford Mal” and, on April 15, 2003, the Chancery Court
of Lafayette County entered an order which included the following provison: “This Court
should agppoint a receiver for the Oxford Mal? in order to maintain the property mdl (sic) and
to avoid potentid waste” The chancdlor then gppointed the previous Mal manager, Marilyn
Goolshy, asreceiver.

113. During the course of the receivership, Goolsby collected the rents from Mal tenants
and paid certain debts. On advice of counsdl, however, she refused to pay amounts due to
Cobra Security, Inc. for services rendered prior to the establishment of the receivership.

14. On May 28, 2003, a notice of foreclosure of the Mall property was published, sdting

the sde date as June 19, 2003. The day before the foreclosure was to take place, one of Aegis

IAs far as we can tdl from the record submitted to this Court, Chase Commercial Securities
Corporation was the prime creditor of Aegis Oxford, L.L.C.

2Although the chancellor's order does not specify, we assume the court intended to appoint a
recaiver for Aegis Oxford L.L.C., asrequested in the petition.
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unsecured creditors Cobra Security, Inc.® filed a lanvsiit agangt numerous parties induding
Aggis and the Receiver. The complaint aleged that the Receiver had not paid $10,208.70 due
to Cobra, and that the falure to pay violated the mandate of the chancery court's April 15,
2003, order to “[c]ollect and compromise dl demands’ and “incr . . . the obligaions
ordinarily incurred by owners of smilar busnesses” Furthermore, predicting difficulty
collecting the hill in the event of foreclosure, Cobra persuaded the chancellor to enter an ex
parte order ataching the Oxford Mdl. Cobra also filed a lis pendens notice of the litigation.
According to Lend Lease, the atachment and lis pendens effectively stopped the foreclosure.
5. Thereafter, upon the parties agreement, the chancellor set asde the attachment and lis
pendens and, on September 18, 2003, the Mall property was foreclosed. The foreclosure sale
resulted in a $2,649,704.49 deficiency which was further secured by a perfected security
interest in subgantidly dl of the assets of the Madl, induding rents and accounts receivable
due from tenants.

T6. On October 17, 2003, the Recaver responded to Cobra's complant with an answer and
a countercdam. The answer asserted that Chase’'s secured deficiency of more than $2.7
million rendered Cobra’'s dams moot, and the counterdaim asserted that Cobra should
respond in dameges for wrongfully obtaning an ex pate atachment which effectivey
prevented the foreclosure and damaged a potentia tenant contract.

17. On January 30, 2004, the Receiver amended its previoudy filed motion for summary

judgment to assert that, since the recelvership did not even have sufficient funds to satisfy the

3Actudly, both Cobra and its president, Wayne Mills, were named as plaintiffs. We are given no
information or andyss whatsoever to assst usin undersanding why Mills was an appropriate plantiff.
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secured creditors, the dams of unsecured creditors such as Cobra were moot. The motion
aso asserted that Cobra had been paid dl amounts due for services rendered subsequent to the
establishment of the recelvership, and that collections suits againgt the Recelver to collect pre-
receivership debt were inagppropriate.
118. On Augus 25, 2003, the matter proceeded to trial. Following Cobra s case-in-chief,
Aggis confessed judgment in the amount of $20,076.63. The chancdlor deferred his ruling
asto dl other defendants.
T9. On June 14, 2004, the chancellor issued a Judgment and Order of the Court, stating that
the issues before the court were:

the vdidity of the debt adlegedly owed to Cobra Security by The Receiver and/or

Aeggis, . . . if Lend Lease [was] entitled to damages based on Miss. Code Ann. 8§

11-13-35, . . . [and] the actions of Marilyn Goolsby, Receiver, from the time of

her gppointment on April 15, 2003, to the posting of the bond on July 16, 2003,

to determine if the receivership was vaid and whether Goolsby was actudly

acting in the capacity of a receiver . . . [and] the validity of the Receiver's actions

in paying certain vendors/creditors and not others.
110. The chancdlor hdd that Cobra had a vdid judgment agang the Receiver as well as
Aegis in the amount of $20,076.63. The chancellor further held that since Cobra was a
judgment creditor, it had a higher priority than other creditors to a Toyota Tacoma Truck.
Therefore Cobra's proposed execution on the vehicle was dlowed, and its vaue would reduce
the $20,076.63 judgment.
11. The chancdlor further held that Lend Lease was not due damages because the statute
under which they were damed was ingpplicable and because the parties waived any clam for

damages by entering into the Agreed Order which set asde the attachment and dlowed the

foreclosure.  The chancedlor held that both the recelvership and foreclosure sde were vadlid,



but that Chase's $2,649,704.49 deficiency resulting from the foreclosure was unsecured debt
with no priority over any other debt. The bass for this ruling was that “[nJo cdlam or pleadings
have been filed by the mortgage company to assert their right to such a judgment or priority.”
12. Within the judgment, the chancellor stated that the priority of clams among the
creditors would be:

1. CAM,[*] red estate tax, insurance, promotion, trash and water CAM (Including
judgments recovered in this opinion),

2. Adminidgration expenses for the operation of the recaivership including
attorney’ s fees and compensation for the Recelver,

3. Judgment holders,

4. Unsecured debt.
The chancdlor further hdd that “[d]ll other clams by any party not specificaly mentioned are
hereby denied.” The chancdlor subsequently entered the judgment againgt both Aegis and the
Receiver.
113.  Although a notice of appeal was filed by both the Recelver and Chase, only the Receiver
submitted a brief, presented oral argument, and pursued the apped.

ANALYSIS

114. In her apped, the Recever raises two issues. The first issue is whether the chancelor
erred in granting a judgment to Cobra while the second issue is whether Cobra should be held
lidble for obtaining an ex parte order attaching the Mal and stopping the foreclosure. Our

gtandard of review for both issues is the same. The chancellor's findings of fact are conclusive

“The acronym “CAM” is found in the Mall lease contracts. It stands for “common area
maintenance.” A portion of the payments made each month by tenants of the Mal wasfor Common Area
Maintenance.



unless we find he abused his discretion, Miller v. Pannell, 815 So. 2d 1117, 1119 (Miss.
2002), and his conclusons of law are reviewed de novo. Saliba v. Saliba, 753 So. 2d 1095,
1098 (Miss. 2000).

The wrongful attachment claim
15. We begin by addressng the Recever's second issue which we find is moot. Any
damage accruing from the attachment of the Mdl and delay of the foreclosure accrue to the
benefit of Aegis's secured creditor, Chase. We fail to see any harm visited upon the Receiver
asareault of the dday in foreclosure. Thus, we shal not address the issue further.

The damage claim against the Receiver
16. As to the fird issug, the Receiver makes three arguments asserting that the chancelor
ignored the law and the security agreements to give Cobra a judgment in this case. To support
her pogtion, the Receiver provides three arguments. (i) Cobra had no security interest in the
rent proceeds’ from the Madl and whatever clam it may have had againg Aegis was
extinguished by the foreclosure; (i) the chancdlor erred in finding that the Recelver faled
to act in good faith; and (iii) the chancellor erred in ordering her to pay contract damages and
attorney’ s fees to Cobra, based on Cobra's contract with Aegis Oxford.
17. However, we find the true question to be whether Cobra had any legad clam againgt the
Receiver, judifying a recovery of damages. Because we find no such lega clam existed, we

need address no other issues raised.

°It appears from the record that Cobra made no effort to execute on anything other than the rent
proceeds, in which Chase had a security interest, or the Tacoma Truck, in which no one had a security
interest. Cobra did not attempt to execute on anything else, e.g. equipment, machinery, fixtures, furniture,
or thelike.



118. The Recever argues that Cobra had no rignt to any prerecevership income of Aegis
Oxford because the same fdl under the perfected security interest of Chase, who had both a
deed of trust covering the property and a perfected security interest covering dl other property
of Aegis Oxford. We find the issue to be different. The question is not whether Cobra had a
clam agang the rents, rather the question is whether Cobra may recover from the Recever
for refusing to pay Cobra s pre-receivership invoices.

119. In edadlishing the receivership, the chancellor charged the Receiver with certain
obligations and powers. The obligations were smply “to maintain the property mal (sic) and
to avoid potentid waste” In order to fulfill these obligations, the chancdlor granted to the
Recaver the following powers:

Q) Take chage and keep possesson of dl real and persona property
pledged as collatera for the Loan,

2 Take charge and keep possession of dl bank accounts currently held in
the name of the Borrower or the Madll;

(3  Recavedl rents
4 Coallect and compromise dl demands;
(5)  Maketranders,

(6) Apply the eanings of the Property hdd in the Recelivership to the
payment of the following clamsin the order listed:

@ Court cogts of auit;
(b) Wages of employees due by the Receiver;
(© Debts owed for materids and supplies purchesed by the Receiver

for the mantenance and improvemet of the Property hdd by
Recaver;



(d) Debts due for improvements made during the Recelvership to the
Property held by Receiver;

(e Clams and accounts against the Receiver on contracts made by
the Receiver with respect to the collaterd.

@) The Recelver be empowered to do dl things ordinarily done by, and to
incur the risk and obligations ordinarily incurred by owners, managers
and operators of Smilar businesses and enterpriseq .
920. We find nothing in the Receiver’s obligations which arguably required her to pay debts
incurred by Aegis prior to the edtablishment of the Recelvership. The record is void of any
evidence which arguably established that failure to pay Cobras past-due bill would result in
lack of maintenance or waste of the mall property.
721.  With respect to Chase's postion as a secured creditor, we find the record conclusively,
and without contradiction, establishes that the $2.7 million deficiency from the foreclosure
was debt secured by virtudly dl assets of Aegiss Mdl property, induding rents and accounts
recaelvable. However, neither Chase nor the question of whether the chancdlor enjoyed power
aufficient to dlow him to reclassfy this debt as unsecured is before us.
Pre-receivership debt
922. Cobra dams it was a priority creditor because its security services were necessary to
the Mdl's continued operation. Thus, says Cobra, the Receiver had a duty to pay its pre-
recavership invoices, and the Recever's breach of that duty supported the Chancelor's
judgement. Cobra misunderstands the purpose of the recelvership and duties of a Recever.
The sole scenario where this Court has given an unsecured creditor in Cobra’'s position

favorable condderation involved clams of employees who performed labor just prior to the

edablisment of a receivership. See Travelers Indem. Co. v. Clark, 254 So.2d 741 (Miss.



1971); Loggans v. Love, 183 Miss. 97, 183 So. 389 (1938); A.H. George Co. v. Pigford, 97
Miss. 332, 52 So. 796 (1910); L'Hote v. Boyet, 85 Miss. 636, 38 So. 1 (1905). The reionde
behind this doctrine was fird summarized in A.H. George v. Pigford as:

We dedine to extend the doctrine beyond the claims of laborers, the wage class,
who are favored by law ... There is no difficulty in applying the doctrine in
guestion to the clams of laborers, while, on the other hand, great injustice and
inequality would result in its gpplication to any other class of claims. To
illudrate In the indant case, the appdlants are merchants seeking a preference
for feed stuff furnished this sawmill corporation with which to feed its oxen, to
endble them to haul logs to the mill to be sawed into lumber, which lumber was
on hand at the time of the appointment of the receiver. Why should such a claim
be preferred over that of any other unsecured creditor? Why over the clam of
another merchant, who furnished the company clothing and food for the laborers
in its employ, who cut the trees and drove the oxen back and forth in hauling logs
to the mill? Why over the dam of a bank which loaned the concern money with
which to buy materids to go into the betterment of the plant, or with which to
buy timber to be sawed into lumber? Or any other indebtedness incurred, which
directly or indirectly contributed to keeping the plant a going concern, and to
continue or increese the income therefrom? We can conceive of no
indebtedness necessarily incurred about the business which would not contribute
to that end.

52 So. at 797.

923. The duties of the Recelver in this case were to preserve and protect the property,
induding rents collected; to make such payments as were authorized by the chancelor and as
were necessary to protect the property from waste;, and to make payments for services
contracted for by the Recelver. The record in this case is void of any evidence that these duties
were breached. Cobra's clam for pre-receivership services must be pursued against Aegis, the
entity contracting therefor; while the respongbility for payment for Cobras post-receivership
services was upon the Receiver. It is uncontradicted that Cobra was compensated for all such

post-receivership services.



The 2003 Toyota Tacoma Truck
924. After the chancelor entered the March 31, 2004, judgment in favor of Cobra, and
agang Aegis, Cobra executed on a 2003 Toyota Tacoma truck owned by Aegis. We find the
chancdlor's order and the execution on the truck in partid satisfaction of the judgment to be
proper. Miss. Code Ann. § 63-21-15 (Rev. 2004) provides that a security interest in a titled
vehide in Missssppi may be perfected only by including on the cetificate of title the name
of the lienholder. The title to the Tacoma truck reflected no lienholder. Thus, when Cobra
obtained its judgment agangt Aegis, it became a judgment creditor with a priority clam over
other creditors to the truck.
Attorney’ s fees

925. The Receiver further argues that attorney’s fees may not be awarded in the absence of
a contract provision or statute, citing Miss. Power Co. v. Hanson, 905 So. 2d 547, 552 (Miss.
2005). Therefore, the Recelver argues the chancdlor erred in awarding $12,652.22 in
atorney’s fees that Cobra daimed to have incurred in collecting $2,865 for services prior to
the receivership. The Recelver asserts that the chancellor does not explain how this figure was
caculated or why Cobra is entitled to these fees. The Recever aso argues that Cobra failed
to present an evidentiary bass for the amount it demanded, and did not establish the
reasonableness and necessity of the fees as required under Mississippi law.

926. In response, Cobra argues that the Receiver raified Aegis Oxford's contract with Cobra
and was therefore bound by its terms.  Thus, Cobra submits the chancellor was correct in

awarding contract damages and attorney’ s fees to Cobra.

10



927. Cobra submits that after the Receiver was appointed, she told a representative of Cobra
that Cobra was bound by the thirty-day notice provison in the contract with Aegis. Cobra's
representative testified: “I asked Mrs. Goolsby what day would she like for our last day to be.
And she said, may | remind you, you're under 30 days contract.” Additionally, Cobra submits
that the Receiver told Cobra's representative that Cobra would be pad for future and past work,
and that after she assumed the role of recelver, the Receiver met with Cobra and requested that
it continue providing security services to the Mall. Cobra asserts that this conduct shows
acceptance of the contract. Cobra submits that this Court has held that actions may show
acceptance of a contract. Cobra further clams that the Receiver's statement to Cobra that it
was dill bound by its contract to provide thirty days notice before terminating its services
amounts to a ratification of the contract. Thus, Cobra clams the Recelver was bound by the
contract and the chancellor properly granted contract damages and attorney’ s fees.

128. We find that, even if the Recelver did agree to continue under the same contractua
relaionship Cobra had with Aegis, the effect of the agreement would be prospective only, that
is, the Receiver could be hdd respongble only for falure to pay amounts coming due after
ratification. Thus, the chancdlor erred in awarding attorney’s fees and expenses to Cobra for
its effortsin collecting debt incurred prior to the establishment of the Receivership.

CONCLUSION

129. We dffirm the chancdlor's dismissal of clams agang Cobra for wrongful atachment
of the Mdl. We affirm the chancellor's order alowing Cobra to execute on the Tacoma truck

in patid satisfaction of the judgment agangt Aegis We reverse the chancedlor's judgment
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agang the Recaver, and we render judgment for the Receiver on Cobras clam for contract
damages and attorney’ s fees.
130. AFFIRMED IN PART; REVERSED AND RENDERED IN PART.

SMITH, CJ., WALLER AND COBB, P.JJ., CARLSON AND RANDOLPH, JJ.,

CONCUR. EASLEY, J.,, CONCURS IN PART AND DISSENTS IN PART WITHOUT
SEPARATE WRITTEN OPINION. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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